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 1.  TIME:  9:00   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON MOTION TO STAY OR CONTINUE MORRIS TRIAL 
FILED BY BRIAN FAVRO 
* TENTATIVE RULING: * 
 
Defendant Brian Favro moves to continue the trial date of plaintiff Kelly Morris, pending the 

appeal by Plaintiffs Rogness and Rattary of the judgment taken against them.  At the previous 

jury trial of all three plaintiffs’ claims, the jury reached verdicts in favor of defendant as to 

plaintiffs Rogness and Rattary, but was not able to reach a verdict as to plaintiff Morris. 

Defendant argues that a separate trial as to Morris could lead to inconsistent rulings and could 

lead to yet another retrial, particularly if Rogness and Rattary are successful in their appeal.  

As to the possibility of inconsistent rulings, this Court has some control over that, and it is not 

likely to make rulings in the retrial that are inconsistent with the rulings from the prior trial.  As to 

the possibility of a third trial, while this is possible, it is speculative, at least another year away, 

and on balance does not outweigh Morris’s interest in having her trial heard. 

The motion is denied. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-01706 
CASE NAME: KAHANGI VS. FINEX REAL ESTATE 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY SAIID KAHANGI 
* TENTATIVE RULING: * 
 
Denied, without prejudice.  Although the general requirements are met, CRC 3.1362(e) requires 

that the proposed order submitted with the motion state the date and time of any future 

scheduled hearing.  The order, however, does not note the date of the March 15, 2022, 

Case Management Conference.  This must be included in the proposed order, but it apparently 

was not. 

 

  

 3.  TIME:  9:00   CASE#: MSC20-00322 
CASE NAME: FORD VS. CHEVRON 
HEARING ON MOTION TO QUASH AND DISMISS DOE AMENDMENTS OF UNION OIL 
FILED BY CHEVRON U.S.A. INC. 
* TENTATIVE RULING: * 
 

Before the Court is a motion brought by specially appearing defendants Union Oil 
Company of California and UNOCAL Corporation (collectively, “Union Oil”), asking the Court to 
quash service of summons and dismiss the claims against them based on an alleged improper 
use of the Doe Statute, Code of Civil Procedure, section 474, and plaintiffs’ failure to first seek 
leave to substitute Does.  
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At the initial hearing on the motion, plaintiffs were given leave to submit a supplemental 
declaration and Union Oil was permitted to file a response. The motion is now denied. Union Oil 
has not shown plaintiffs or their counsel knew Union Oil manufactured the solvents used at 
plaintiff’s workplace. Union Oil shall file and serve its response to the complaint by March 21, 
2022. 

Background 

The lawsuit arises from plaintiff, J.D. Ford’s diagnosis of lymphoplasmacytic lymphoma, 
a type of non-Hodgkin’s lymphoma, in February 2018. Plaintiffs, Mr. Ford and his wife, Pamela 
Thurman-Ford, contend his condition resulted from Mr. Ford’s exposure to benzene-containing 
products while working at a tire manufacturing plant (Kelly Springfield Tire Company, later 
acquired by The Goodyear Tire and Rubber Company) in Tyler Texas from 1973 to 2007. (See 
Complaint, ¶19.) 

Plaintiffs filed their original complaint on February 14, 2020 after obtaining a “Right to 
Know” document production from Goodyear in 2019. They did not name Union Oil, but they did 
name 100 Doe defendants, of which Does 1-50 were alleged to be additional manufacturers of 
the solvents that caused plaintiff Ford’s condition.  

After receiving additional documents pursuant to a subpoena in this case, plaintiffs filed 
two Doe amendments that named Union Oil Company of California as Doe 2 and UNOCAL as 
Doe 3 on October 8, 2021. (Declaration of Jennifer Bonneville, hereinafter “Bonneville Decl.,” 
Exs. 2-3.) Union Oil was served on October 21, 2021. (See id. at Ex. 4.)  

Union Oil now specially appears to bring this motion to quash. The motion argues 
plaintiffs have incorrectly invoked the Doe Statute to file a time-barred claim. They argue 
incorrect usage on two grounds here: (1) plaintiffs failed to allege their ignorance in the original 
complaint, and (2) plaintiffs were not actually ignorant of Union Oil’s identity. Support for the 
latter assertion includes documents from Goodyear that Union Oil contends were in plaintiffs’ 
possession by October 2019. The documents show Union Oil supplied solvents to Goodyear, 
but such supply was prior to the acquisition of the Tyler plant. Support for the motion also 
includes documents provided to plaintiffs’ counsel in 2016, during the course of conducting 
discovery for another case (Eaves v. Ashland, Inc., et al, Contra Costa Superior Court Case No. 
MSC16-00815), before this Court in which Union Oil was named. Union Oil also asserts 
plaintiffs should have sought leave of court prior to filing the Doe amendments and, as such, the 
amendments are improper. 

Plaintiffs oppose the motion. They argue the documents from Goodyear were received in 
February of 2021, not before the filing of their complaint. They also argue they were not required 
to seek leave of Court prior to filing the Doe amendments, and that the document productions in 
another case do not show knowledge by counsel relevant to this case.  

Union Oil’s initial reply pointed out the lack of any declaration from plaintiffs or their 
attorneys stating ignorance of the facts underlying Union Oil’s liability at the time the complaint 
was filed, and reiterates the plaintiffs’ failure to seek leave to amend.  

After the initial tentative ruling granting the motion and a hearing, plaintiffs submitted a 
supplemental declaration pursuant to the Court’s leave, indicating “any suspicion that Plaintiffs’ 
counsel may have had about the presence of Union Oil products at Plaintiff J.D. Ford’s place of 
employment were, [upon receipt of the Right to Know documents], shown to be incorrect.” 
(Supplemental Declaration of Bonan Link, ¶8.) The declaration repeated the point counsel made 
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at hearing that the specific tire plant location where plaintiff worked was not mentioned 
anywhere in the Eaves documents and was only clear from the MSDS documents received in 
response to a subpoena after this case was filed. Union Oil responded to the declaration with a 
supplemental reply that argues the inferences drawn by plaintiffs were “objectively 
unreasonable” since the documents plaintiffs had showed rubber solvents were made in 
Beaumont, Texas and since Tyler, Texas is less than 200 miles away. 

Standard 

Upon accrual of a cause of action, a civil action can generally only be commenced within 
the periods prescribed by the Code of Civil Procedure. (See Code Civ. Proc., § 312.) One 
caveat to this rule is where a plaintiff names Doe defendants.  

At the time the original complaint was filed, if plaintiff is truly ignorant of the identity of the 
defendant, or ignorant of the facts making that defendant liable, plaintiff may state his ignorance 
in the complaint, and later amend to describe the defendant by his true name when ascertained. 
(Code Civ. Proc., § 474; see also GM Corp. v. Superior Court (1996) 48 Cal.App.4th 580, 592-
593, discussing same.)  

In other words, the Doe Statute allows a plaintiff in good faith to delay suing particular 
persons as named defendants “until he has knowledge of sufficient facts to cause a reasonable 
person to believe liability is probable.” (McClatchy v. Coblentz, Patch, Duffy & Bass, LLP (2016) 
247 Cal.App.4th 368, 374, quoting Dieckmann v. Superior Court (1985) 175 Cal.App.3d 345, 
363.) Such amendment will relate back to the date the original complaint was filed and 
defendant is considered a party from the commencement of the lawsuit. (Code Civ. Proc. § 474; 
Fuller v. Tucker (2000) 84 Cal.App.4th 1163, 1170; GM Corp., supra, at p. 589.)  

The requirements of Code of Civil Procedure section 474 are mandatory. (Fireman's 
Fund Ins. Co. v. Sparks Construction, Inc. (2004) 114 Cal.App.4th 1135, 1143-1144.) The 
relevant inquiry is what facts the plaintiff actually knew at the time the original complaint was 
filed, not when plaintiff might by the use of reasonable diligence have discovered it. (Fuller v. 
Tucker, supra 84 Cal.App.4th at 1170, internal citations omitted.) Relation back effect will be 
given only when plaintiff was proceeding in good faith; i.e., only where plaintiff was genuinely 
ignorant of that person's identity or liability when the action was commenced. (Miller v. Thomas 
(1981) 121 Cal.App.3d 440, 445-446; McClatchy, supra, 247 Cal.App.4th at pp. 371-372.) 
Whether a plaintiff was genuinely ignorant of such facts is ordinarily a question of fact.  
(McOwen v. Grossman (2007) 153 Cal.App.4th 937, 943-944.) 

Improper service of a defendant under Code Civ. Proc., § 474, may be attacked by a 
motion to quash. (McClatchy, supra, 247 Cal.App.4th at p. 375.) If the terms of § 474 have not 
been complied with, the purported defendant has not been named as such in the complaint. 
(Ibid.) A service upon one not named in a complaint does not confer jurisdiction to proceed upon 
the complaint against him, and a motion to quash is proper. (Ibid.) To defeat the amendment, 
the burden is on defendant to prove plaintiff's earlier awareness of defendant's identity and facts 
creating its liability. (Breceda v. Gamsby (1968) 267 Cal.App.2d 167, 179.) 

Procedural Question 

Union Oil objects that plaintiffs did not seek leave of Court to file the Doe amendments.  
As plaintiffs point out, there is no statutorily prescribed procedure specifically for filing Doe 
amendments. (See Gutierrez v. Superior Court of San Francisco (1966) 243 Cal.App.2d 710, 
723.) The Court observes that the lack of any formal procedure specific to Doe amendments 
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reflects the reality that any defendant not yet participating in a lawsuit would not be expected to 
raise procedural objections.  

In many counties, leave to file a Doe amendment is routinely granted ex parte, or by 
allowing the plaintiff to fill out and file a form.  (See, Weil & Brown et al., Cal. Prac. Guide: Civ. 
Pro. Before Trial (The Rutter Group 2019), ¶¶ 6:613-6:614.)  In Contra Costa County, the 
practice is to allow parties to simply file the amendment without the needless expense of an ex 
parte application. In any event, to the extent that some pro forma approval of plaintiffs’ Doe 
amendments might be deemed necessary, the Court would approve the filing if the procedural 
objection were the only issue here. (See Streicher v. Tommy's Elec. Co. (1985) 164 Cal.App.3d 
876, 884-885 [abuse of discretion to deny leave to cure problem with Doe amendment because 
such an amendment “is not a matter of substance”].)  

The emphasis in considering a motion made in response to the alleged improper use of 
the Doe Statute is on the ignorance of plaintiff and whether it is genuine.  

The Doe Allegations in the Complaint Sufficiently Allege Ignorance 

Union Oil argues plaintiffs should have stated ignorance in their complaint, but did not. 
Union Oil is correct that the Doe Statute does require a plaintiff to plead ignorance. Plaintiffs’ 
failure to do so here, however, is not as apparent as Union Oil suggests.  

Union Oil cites Kerr-McGee Chemical Corp. v. Superior Court (1984) 160 Cal.App.3d 
594, as supporting the principle that section 474 does not permit corrections of the failure to 
plead ignorance of the Doe defendants’ identities. However, as noted in Dieckmann, supra,175 
Cal.App.3d at p. 363, the plaintiff in Kerr-McGee included no allegations concerning fictitiously 
named defendants and that opinion, which did not allow the addition of Doe defendants, 
reasoned that the plaintiff did not even attempt to act pursuant to section 474. A similar absence 
of any Doe allegations was also the basis for the holding in Fireman's Fund Ins. Co. v. Sparks 
Construction, Inc. (2004) 114 Cal.App.4th 1135, 1143-1144 [“Here, the first amended complaint 
had no Doe allegations.”]) 

In this case, plaintiffs set forth, in paragraph 14, their information and belief about the 
responsibility of the Doe defendants. They assert in paragraph 12 that Doe defendants 1-50 are 
manufacturers, suppliers, distributers, and/or sellers of rubber solvents and/or products 
containing petroleum solvents used at plaintiff Ford's place of employment. These allegations, 
while not utilizing the term “ignorant,” likely are sufficient to state ignorance of Union Oil’s true 
name. 

Actual Ignorance  

The primary basis for the contention that plaintiffs knew of Union Oil was the MSDS 
documents which clearly indicate Union Oil manufactured solvents supplied to the Tyler plant. 
The opposition establishes that those documents had not yet been received by plaintiffs at the 
time of filing. (Supplemental Declaration of Bonan Link, Ex. 3-4.) Neither plaintiffs nor their 
counsel can be charged with the knowledge in the later-received MSDS documents.  

While the plaintiffs’ counsel did possess documents previously produced by Union Oil in 
Eaves v. Ashland, (see Bonneville Decl., Ex. 5), and an attorney’s knowledge may generally be 
imputed to the client, those documents did not directly tie plaintiff Ford’s specific place of work, 
the Kelly Springfield tire plant in Tyler, Texas to solvents manufactured and supplied by Union 
Oil. Plaintiffs have submitted counsel’s supplemental declaration detailing what was learned and 
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when. This supports actual ignorance. The Court finds plaintiffs were ignorant of Union Oil’s true 
name here, allowing plaintiffs to invoke the Doe Statute. 

 

  

 4.  TIME:  9:00   CASE#: MSC20-01593 
CASE NAME: ESTOPINAL VS. EAST BAY MUNICIPA 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY JPMORGAN CHASE BANK NATIONAL ASSOCIATION 
* TENTATIVE RULING: * 
 
Before the Court is the continued hearing on the motion for judgment on the pleadings filed by 

JP Morgan Chase Bank, N.A. ("Chase") with respect to the First Amended Complaint ("FAC") by 

Carl Bennett and Dawn Bennett (the "Bennetts") in the case Carl Bennett and Dawn Bennett v. 

East Bay Municipal Utility District, et al., and related cross-actions, Case No. MSC20-01714 

("Bennett Action"), now consolidated for discovery and pre-trial proceedings with Case No. 

MSC20-01593. For the reasons set forth, the motion is granted, with leave to amend. 

Factual Background 

On March 11, 2020, an East Bay Municipal Utility District ("EBMUD") water line broke causing 

water to flow down Tappan Terrace located in a residential neighborhood in Orinda. (FAC ¶ 25.) 

There was a landslide and damage to properties on Tappan Terrace.  

Three civil actions arising out of the water line break have been consolidated for purposes of 

discovery and pre-trial proceedings, including David Estopinal v. East Bay Municipal Utility 

District, et al., and related cross-actions, Case No. MSC20-01593 ("Estopinal Action"), the 

Bennett Action, and Herbert Brown and Rebecca A. Brown v. East Bay Municipal Utility District 

et al., and related cross-actions, Case No. MSC20-02480 ("Brown Action") (collectively the 

"Consolidated Actions"). 

The Bennetts filed their FAC on October 26, 2020, alleging numerous claims against numerous 

defendants including Chase. Chase is the holder of the deed of trust encumbering the Bennetts' 

residence in the Tappan Terrace community which they purchased from the Gilberts. (FAC ¶¶ 1, 

11, 17 and 119.)  

Standards Governing Motion for Judgment on the Pleadings 

Code of Civil Procedure § 438 permits a defendant to move for judgment on the pleadings on 

the ground that the complaint does not state facts sufficient to constitute a cause of action 

against the defendant, the ground relied on by Respondents here. (Code Civ. Proc. §§ 438(b)(1) 

and 438(c)(1)(B)(ii).) The legal standards for determination of a motion for judgment on the 

pleadings are similar to the standards for determination of a demurrer. (Eckler v. Neutrogena 

Corp. (2015) 238 Cal.App.4th 433, 439.) The basis for judgment on the pleadings "shall appear 

on the face of the challenged pleading or from any matter of which the court is required to take 

judicial notice." (Code Civ. Proc. § 438(d).)  

As in the case of a demurrer, the Court accepts all factual allegations of the complaint and 

"gives them a liberal construction." (Gerawan Farming, Inc. v. Lyon (2000) 24 Cal.4th 468, 515-
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16.) "If the complaint states a cause of action under any theory, regardless of the title under 

which the factual basis for relief is stated, that aspect of the complaint is good against a 

demurrer." (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 

Further, "If the motion for judgment on the pleadings is granted, leave to amend must be 

granted unless the defect cannot be cured by amendment." (Hudson v. County of Los Angeles 

(2014) 232 Cal.App.4th 392, 408 [emphasis added, citing Baughman v. State of California 

(1995) 38 Cal.App.4th 182, 187].) " 'There is a policy of great liberality in permitting 

amendments to the pleadings at any stage of the proceeding. . . . Thus, under this state's liberal 

rules of pleading, 'the right of a party to amend to correct inadvertent misstatements of facts or 

erroneous allegations of terms cannot be denied.' [Citation omitted.]" (Berman v. Bromberg 

(1997) 56 Cal.App.4th 936, 945 [quoting, among other authorities, Blakey v. Superior Court 

(1984) 153 Cal. App.3d 101, 107].) 

Procedural Note 

The Court's tentative ruling for the initial hearing on January 6, 2022 pointed out that both 

parties incorrectly believed the only cause of action the Bennetts alleged against Chase was the 

seventh cause of action for declaratory relief. Chase, however, is identified as a defendant in the 

eighth cause of action in the FAC. The Court continued the hearing on the motion to March 10, 

2022 to allow the parties to address this issue. 

On January 28, 2022, the Bennetts and Chase filed a stipulation in which the parties agree (1) 

the eighth cause of action is not asserted against Chase, (2) the Court may dismiss Chase with 

prejudice from the eighth cause of action if necessary, and (3) the parties will proceed without 

supplemental briefing on the motion. 

Analysis 

Chase moves for judgment on the pleadings under Code of Civil Procedure § 438(c)(1)(B)(ii) on 

the ground that the Bennetts' First Amended Complaint ("FAC") "does not state facts sufficient 

to constitute a cause of action against that defendant." (Memo. ISO Mot. p.2, ll. 26-28.) Chase 

contends judgment should be granted in its favor because "the Bennetts fail to allege any valid 

causes of action." (Am. Mot. p. 2, ll. 9-10.)  

Code of Civil Procedure § 1060 provides in pertinent part: "Any person interested under a 

written instrument . . . or under a contract, or who desires a declaration of his or her rights or 

duties with respect to another, or in respect to, in, over or upon property . . . may, in cases of 

actual controversy relating to the legal rights and duties of the respective parties, bring an 

original action . . . for a declaration of his or her rights and duties in the premises, including a 

determination of any question of construction or validity arising under the instrument or 

contract." 

That the only cause of action the Bennetts alleged against Chase is declaratory relief does not 

mean the FAC fails to state a claim against Chase. (See Nede Management, Inc. v. Aspen 

American Ins. Co. (2021) 68 Cal.App.5th 1121, 1126-1127 ("Nede") [addressing an order 

sustaining a demurrer to a standalone cause of action for declaratory relief as to whether 

plaintiffs' insurer had a conflict of interest that required appointment of Cumis counsel in an 
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underlying tort lawsuit against the plaintiffs defended and settled by the insurer].) (See also 

Code Civ. Proc. § 1060 [permitting party to "ask for a declaration of rights or duties, either alone 

or with other relief"].) Nevertheless, the declaratory relief cause of action must allege an "actual 

controversy" and some substantive basis for seeking the remedy of declaratory relief against the 

defendant, even if on the facts alleged the plaintiff would not be entitled to a judicial declaration 

in its favor. (See, e.g., Nede, supra, 68 Cal.App.5th at 1130; Maguire v. Hibernia S. & L. Society 

(1944) 23 Cal.2d 719, 728 ["A complaint for declaratory relief is legally sufficient if it sets forth 

facts showing the existence of an actual controversy relating to the legal rights and duties of 

the respective parties under a written instrument and requests that these rights and duties 

be adjudged by the court. [Citations omitted, emphasis added.]"].)  

Other than alleging that Chase issued or "assumed" the note secured by a deed of trust on the 

Bennetts' property, the Bennetts' only allegations against Chase are that Chase owes a duty to 

indemnify Plaintiffs for their fees and costs incurred in the action or to help them in the litigation. 

(FAC ¶¶ 17, 76, 78.) They do not allege any facts from which the duty to indemnify Plaintiffs or 

duty to assist them in the litigation spring. They attach no documents to the FAC, such as the 

Chase deed of trust, which might provide a contract or instrument between the Bennetts and 

Chase for the Court to interpret as to the existence of the alleged duties. They do not allege an 

actual controversy has arisen between the Bennetts and Chase because, for example, the 

Bennetts have demanded that Chase pay their attorneys' fees and costs or assist them in the 

litigation and that Chase has refused. 

In their opposition, the Bennetts focus on several grounds for the existence of an actual 

controversy between the Bennetts and Chase, including, for example, that they need a 

declaration of rights against Chase because they are seeking to rescind the sale contract with 

the Gilberts and need a declaration as to the effect of rescission on their obligations to Chase. 

They also argue that under the deed of trust, Chase has an interest in the litigation and the 

potential proceeds of any damage awards they may obtain against the other parties as well as 

insurance proceeds, and that they need a declaration of the parties' respective rights and the 

proper disposition of such proceeds.  

None of those facts are alleged in the seventh cause of action or the allegations that are 

incorporated into the seventh cause of action. (FAC¶ 74 [only allegations "above" paragraph 74 

are incorporated].) The FAC as pled makes no connection between those facts and the 

allegations that Chase is obligated to indemnify the Bennetts for their attorneys' fees and costs 

or help them in the litigation. The allegations of the Bennetts' thirteenth cause of action against 

the Gilberts to rescind the sale contract are not incorporated into the declaratory relief claim.  

The Court construes the Bennetts' opposition as setting forth additional facts they could allege if 
given leave to amend the declaratory relief claim. The motion for judgment on the pleadings for 
failure to state facts sufficient to state a claim for declaratory relief against Chase is granted, 
with leave to amend. 
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 5.  TIME:  9:00   CASE#: MSC20-02500 
CASE NAME: VANESSA TICAS  VS.  NUTIVA 
HEARING ON MOTION FOR APPROVAL OF REPRESENTATIVE ACTION SETTLEMENT 
FILED BY VANESSA TICAS 
* TENTATIVE RULING: * 
 

 Vanessa Ticas moves for approval of the settlement of her PAGA suit against defendant 

Nutiva. 

A.  Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging a variety of violations of the Labor Code 

concerning failure to provide rest and meal breaks, failure to pay minimum wages and overtime, 

failure to provide a safe working environment, and cascading derivative violations. Defendant 

operates a manufacturing facility at which Ticas worked until May of 2020.   

The total settlement payment is $125,000.  This is composed in part of attorney’s fees of 

$41,662.50 (one-third of the recovery), $11.803.04 in in litigation costs, and $3,500 in costs to 

the settlement administrator.   A plaintiff’s service award of $7,500 would be provided.  PAGA 

penalties of $59,837.50 would be apportioned 75% to the LWDA and 25% to the aggrieved 

employees. (The brief says $60,534.45, but the agreement says $59,837.50.  The latter figure 

governs in the absence of correction by counsel.) 

Counsel’s motion indicates that there are an estimated 54 covered employees.  The 

payments will be distributed among the employees based on the number of pay periods each 

individual worked during the covered period, August 28, 2019 to September 15, 2021. Plaintiff’s 

counsel attests that informal discovery was undertaken, and the settlement was reached after a 

session with an experienced mediator. 

Plaintiff provided required notices to the LWDA of the initial claims and of the proposed 

settlement. 

The settlement provides a process for mailing the notices to the aggrieved employees, 

who will not have to submit a claim, along with a process for following up on returned mail.  

No settlement administrator is identified.  Checks would be sent with the first notice.  Paragraph 

III.F of the agreement provides that employees may raise these disputes, but does not indicate 

how.  The draft letter to the employees does not state how many pay periods have been 

calculated, so the employee would have no basis for raising a dispute.  The proposed letter 

notice provides that checks not cashed within 90 days will be voided, and the funds forwarded to 

the State Controller in the employee’s name.  Payments would be made to the employees, the 

LWDA, the administrator, and counsel at the same time, without further review by the Court.   

PAGA claims based on the facts alleged in the complaint will be released. 

B.  Standards for Review of a PAGA Settlement 

Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, Inc. (2021) 72 

Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the “fair, 
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reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

Until recently, there had been no binding authority concerning the proper standard of 

review of a PAGA settlement, one federal District Court has addressed the issue.  In O’Connor 

v. Uber Techs, Inc. (N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of 

class action settlements that included PAGA claims in part because the plaintiffs’ claims added 

up to as much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 

0.1% of their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA 

representative claim, they take on a special responsibility to their fellow aggrieved workers who 

are effectively bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility 

to the public at large; they act, as the statute's name suggests, as a private attorney general, 

and 75% of the penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of 

employers and employees about their rights and responsibilities under this code.’”  (Id., at 

1134.)  In that case, the LWDA itself filed a brief stating that “[i]t is thus important that when a 

PAGA claim is settled, the relief provided for under the PAGA be genuine and meaningful, 

consistent with the underlying purpose of the statute to benefit the public[.]”  The Uber Techs 

court noted that “a court may reduce the penalty when ‘to do otherwise would result in an award 

that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 

2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” 

to justify the “relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

C.  Application to this settlement 

Plaintiff indicates that the settlement is fair, and was evaluated by counsel based on 
adequate information and arms-length negotiation.  Counsel estimate that the maximum 
theoretical value for their claims was $1,811,800.  About $466,200 of this, however, was based 
on wage statement claims, which are derivative, and assumed a violation on every paycheck for 
every employee.  Counsel also states that “much of the penalties are based on violations 
resulting from technical non-compliance” and that defendant “appears to have adopted a 
number of policies and practices covering the wage and hour issues being litigated.” As counsel 
also note, PAGA gives the court discretion to reduce penalties for a variety of reasons, making 
the result hard to predict.   
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Plaintiff has attested to incurring $11,803.04 in litigation costs.  

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action 

may recover attorney’s fees.  Plaintiff seeks 33.3% of the total settlement amount as fees, 

relying on the “common fund” theory.  Even a proper common fund-based fee award, however, 

should be reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 

1 Cal.5th 480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to 

determine whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated 

by means of a lodestar cross-check is extraordinarily high or low, the trial court should consider 

whether the percentage used should be adjusted so as to bring the imputed multiplier within a 

justifiable range, but the court is not necessarily required to make such an adjustment.”  (Id., at 

505.)  Although Lafitte concerns a class action, not a PAGA-only case, this Court views the use 

of a lodestar cross-check as appropriate here.  Counsel have provided only a general 

description of the work undertaken, with no estimated lodestar based on hours worked and a 

reasonable hourly rate.  This is not sufficient to enable the Court to evaluate the reasonableness 

of the fees. 

In support of her request for a $7,500 service payment, Ms. Ticas has submitted a 
declaration in which she summarizes her work on the case, but does not estimate her hours.  
She also notes that she has released any individual claims she may have, but nothing indicates 
whether she had any particular claims other than those shared with the other aggrieved 
employees.  While such awards are common in class actions, the Court is not aware of any 
authority authorizing them in a PAGA case, however.  Moreover, considering the factors 
discussed by the court in in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 
785, 804-807, plaintiffs have provided little specific information to justify the requested 
payments.   

The statute does not expressly address how the 25% plaintiff’s share of the penalties is 
to be allocated among all of the aggrieved employees.  (Iskanian v. CLS Transp. Los Angeles, 
LLC (2014) 59 Cal.4th 348, 382.)  One court has held, however, that the entire 25% share of 
penalties could not be awarded to the plaintiff.  (Moorer v. Noble L.A. Events, Inc.  (2019) 32 
Cal.App.5th 736, 742-743.)  In Moorer, the plaintiff had claim worth about $9,500, yet was 
collecting penalties of $148,000, and keeping the entire employee share, causing the court to be 
concerned that the plaintiff had lost sight of the fact that the purpose of the action is to benefit 
the public, not private parties.  This amount does not pose that concern, but it is reduced to 
$2,500.  It should, however, be treated as a PAGA penalty amount. 

D.  Conclusion 

Hearing required. 

The Court requires further information on three issues: (1) the analysis of the overall 

value of the case; (2) a lodestar fee estimate; (3) identification of the settlement administrator; 

and (4) clarification of the process for allowing employees to contest the number of pay periods.  

If the settlement ultimately is approved, counsel will be directed to prepare an order 

including the Court’s ultimate order, the other provisions submitted in the proposed order, and a 

corresponding judgment.  The order would include a compliance hearing for a suitable date 
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chosen in consultation with the Department’s clerk.  One week before the compliance hearing, 

counsel shall file a compliance statement. 10% of the attorney’s fees shall be withheld by the 

Administrator pending the compliance hearing. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-02561 
CASE NAME: DEJON MCKEEVER  VS.  VICTOR HARRIS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Hearing required.  Per the Court’s minute order of January 31, 2022, an in person appearance is 
required by counsel, the minor, and the guardian ad litem.  Counsel should be prepared to 
address (1) itemization of 17(d) costs, (2) the meaning of “25% whole body impairment” as 
described in accompanying documents; and (3) the guardian ad litem’s understanding of terms. 

 

  

 7.  TIME:  9:00   CASE#: MSC21-02242 
CASE NAME: RODRIGUEZ VS. GONSALVES & SANTUCCI 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY GONSALVES & SANTUCCI, INC. 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Gonsalves & Santucci, Inc. (“Defendant”)’s Demurrer. 

The Demurrer relates to Plaintiff Elmer N. Rodriguez (“Plaintiff”)’s Complaint under the Labor 

Code Private Attorneys’ General Act of 2004 for civil penalties under Labor Code §§ 210, 226.3, 

558, 1174.5, 1197.1, and 2699. 

Defendant demurs to Plaintiff’s Complaint on the grounds that Labor Code § 2699.6(a) applies 

to exempt Defendant (a construction industry employer) from PAGA liability where there is a 

valid collective bargaining agreement (“CBA”) that explicitly waives PAGA. 

In the alternative, Defendant requests abatement pursuant to CCP § 430.10(c) on the grounds 

that there is another action pending between the same parties on the same cause of action 

(case no. C21-01735, removed to federal court on 10/8/21). 

For the following reasons, the Demurrer is overruled. 

Request for Judicial Notice 

Defendant requests Judicial Notice of (A) a Collective Bargaining Agreement, (B) the Complaint 
filed in case no. C21-01735, (C) an order in Northern District of California case no. 21-cv-07874-
LB (the removed case no. C21-01735), (D) a minute order from County of Ventura case no. 56-
2018-00516761-CU-OE-VTA, and (E) a minute order from Los Angeles County case no. 
19STCV24444. In Opposition to the Demurrer, Plaintiff makes several objections to the request 
for judicial notice. 

The Request is granted-in-part and denied-in-part.  
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The Court may not take judicial notice of the Collective Bargaining Agreement at Exhibit A. 
First, the CBA attached as Exhibit A to the request for judicial notice is not authenticated in any 
manner. (See Pastoria v. Nationwide Insurance (2003) 112 Cal.App.4th 1490, 1495, n.4 
[declining to take judicial notice of documents whose authenticity was disputed and where no 
evidentiary foundation was laid].) Second, the request is made pursuant to Evidence Code 
§ 452(d) on the grounds that the CBA is the record of a court (as it appeared as an exhibit in 
federal district court). The Defendant’s motion does not indicate what pleading or motion the 
CBA was attached to as an exhibit and consequently the Court cannot conclude that it is a court 
record within the meaning of Evid. Code § 452(d). The Request as to Exhibit A is denied. 

The Court grants the request with respect to Exhibits B through E, but not the truth of any 
reasonably disputed matters contained in those opinions. (Evid. Code § 452(d); see also 
Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113 [“Although 
the existence of a document may be judicially noticeable, the truth of statements contained in 
the document and its proper interpretation are not subject to judicial notice if those matters are 
reasonably disputable.”] [emphasis original].) 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint 
“is sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Analysis 

Labor Code § 2699.6(a) 

Because the Court may not take judicial notice of the Collective Bargaining Agreement, it cannot 
sustain the demurrer on the grounds that the CBA bars Plaintiff’s PAGA action, as it qualifies for 
the statutory exemption set forth in California Labor Code section 2699.6. 

Section 2699.6 provides that PAGA:  

shall not apply to an employee in the construction industry with respect to work 
performed under a valid collective bargaining agreement in effect any time before 
January 1, 2025, that expressly provides for the wages, hours of work, and 
working conditions of employees, premium wage rates for all overtime hours 
worked, and for the employee to receive a regular hourly pay rate of not less than 
30 percent more than the state minimum wage rate, and the agreement does all 
of the following: 

(1) Prohibits all of the violations of this code that would be redressable pursuant 
to this part, and provides for a grievance and binding arbitration procedure to 
redress those violations. 
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(2) Expressly waives the requirements of this part in clear and unambiguous 
terms. 

(3) Authorizes the arbitrator to award any and all remedies otherwise available 
under this code, provided that nothing in this section authorizes the award of 
penalties under this part that would be payable to the Labor and Workforce 
Development Agency. 

(Labor Code § 2699.6.) 

Although the Plaintiff alleges that “Defendants employed Plaintiff as a non-exempt employee, 
with duties that included, but were not limited to, assisting with construction projects” (Complaint 
at ¶ 26), critically he does not allege that he is a member of Local 377 or that the CBA at Exhibit 
A to the RJN is applicable to his employment with Defendant.  

That said, the Court has reviewed the CBA and notes that it provides the wages, hours of work, 
working conditions, and premium wage rates for overtime. The CBA prohibits all Labor Code 
violations redressable under PAGA, providing a grievance and binding arbitration procedure. 
(See CBA at p.58 [“this Agreement prohibits any and all violations of the California Labor Code 
sections identified in Labor Code 2699.5 and 2699(f) as well as any others that would be 
redressable by PAGA, and that such claims shall be resolved exclusively through the 
Grievance-Arbitration procedure contained in this Agreement.”].). The CBA unambiguously 
waives PAGA and authorizes arbitrators to award PAGA remedies, except an award of penalties 
payable to the Labor and Workforce Development Agency. (See id. at p.58 [“Pursuant to 
California Labor Code Section 2699.6, the Parties hereby expressly and unambiguously waive 
the provisions of the California Private Attorneys General Act (PAGA), Labor Code Section 
2698, et seq., and agree that none of the provisions of that statute apply to any of the 
employees covered by this Agreement.” … “An arbitrator presiding over an arbitration conducted 
pursuant to the Grievance Procedure shall have the authority to make an award of any and all 
remedies otherwise available under the California Labor Code, except for an award of penalties 
that would be payable to the Labor and Workforce Development Agency.”].) 

While a demurrer might be appropriate on these grounds where the CBA was attached to the 
Complaint, it was not here. Because the CBA is not properly before this Court (and not properly 
authenticated), Defendant’s Demurrer on the grounds that Plaintiff’s claims qualify for the 
statutory exemption set forth in Labor Code § 2699.6 is overruled. 

CCP § 430.10(c) 

Cal. Civ. Proc. Code § 430.10(c) permits a demurrer to be filed on the ground that there is 
another action pending between the same parties on the same cause of action. Cal. Civ. Proc. 
Code § 430.70 further permits a demurrer to be filed based on a matter of which the court may 
take judicial notice pursuant to Cal. Evid. Code §§ 452, 453. Consequently, in demurring on the 
ground of another action pending, “. . . the defendant may go beyond the face of the complaint 
by specifying matter of which the court may take judicial notice.” (5 Witkin, Cal. Procedure (5th 
ed. 2008) Pleading, § 971, p. 385.) 

As Witkin also notes, “[t]he pendency of another action is classified as one of the pleas in 
abatement or dilatory pleas, and, as such, it is ‘not favored.’” (5 Witkin, Cal. Procedure, op. cit. 
supra, § 921 at p. 384.) Among other things, this disfavor is expressed in the rule that “the 
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demurrer should not be sustained without leave to amend and the action should not be 
dismissed.” (Ibid.) 

In determining whether the causes of action are the same for purposes of pleas in abatement, 
the rule is that such a plea may be maintained only where a judgment in the first action would be 
a complete bar to the second action. (Lord v. Garland (1946) 27 Cal.2d 840, 848.) Where a 
demurrer is sustained on the ground of another action pending, the proper order is not a 
dismissal, but abatement of further proceedings pending termination of the first action. (CCP 
§ 597; Lord v. Garland, supra, at p. 850; Franchise Tax Board v. Firestone Tire & Rubber Co. 
(1978) 87 Cal.App.3d 878, 884; Childs v. Eltinge (1973) 29 Cal.App.3d 843, 848.) 

Here, Defendant argues that putative class action case number C21-01735 (removed to federal 
court on October 8, 2021) involves substantially identical parties and the same subject matter. In 
Opposition, Plaintiff argues that “the presence of the State of California in the instant Action as a 
real party in interest conclusively prevents a finding for the identity of the parties, and thus a stay 
is inappropriate on this ground alone.” (Opp. at 10:17-19.) Plaintiff also argues that “the instant 
Action asserts wholly different causes of action seeking to redress totally different injuries with 
entirely different remedies, than those for which redress is sought in the Class Action.” (Id. at 
10:20-21.) 

The putative class action complaint in C21-01735 alleges causes of action for (1) failure to pay 
overtime wages; (2) failure to pay minimum wages; (3) failure to provide meal periods; (4) failure 
to provide rest periods; (5) waiting time penalties; (6) wage statement violations; (7) failure to 
indemnify; (8) violation of Labor Code § 227.3; and (9) unfair competition. Plaintiff in the putative 
class action complaint “seeks to represent a class of all current and former non-exempt 
employees of Defendants within the State of California at any time commencing four (4) years 
preceding the filing of Plaintiff’s complaint up until the time that notice of the class action is 
provided to the class[.]” (RJN Ex. B at ¶ 20.) 

The instant Complaint alleges causes of action for Labor Code §§ 210 (penalty for failure to 

timely pay wages pursuant to § 204), 226.3 (penalty for failure to provide accurate itemized 

statement pursuant to § 226), 558 (penalty for failure to pay overtime wages), 1174.5 (penalty 

for failure to maintain records pursuant to § 1174), 1197.1 (penalties for failure to pay minimum 

wages), and 2699 (penalties for various Labor Code violations). 

There is extensive overlap between the two Complaints. However, significant differences 
preclude sustaining a special demurrer under § 430.10(c). While the named plaintiffs may be the 
same, as Plaintiff points out in their Opposition, in this case the true party in interest is the State, 
and the State is not a party to the putative class action. There is no PAGA claim made in the 
putative class action. This case involves only PAGA claims. PAGA claims and class actions 
necessarily involve different sets of potential penalties and damages. Because of these 
differences, a special demurrer under section 430.10(c) cannot be sustained. The Demurrer on 
this ground is overruled. 

Finally, Defendant makes a secondary argument that the Court should exercise its inherent 
discretion to stay this case pending resolution of the putative class action or the question 
presented in Viking River Cruises, Inc. v. Mariana.  Where the determination of whether to stay 
a later-filed case is discretionary, it should be raised by motion, not by demurrer. (See Leadford 
v. Leadford (1992) 6 Cal.App.4th 571, 574-575 [reversing an order sustaining a demurrer based 
on abatement and advising that the “proper means of obtaining a stay is by motion” and that the 
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determinations of the trial court in that instance “were beyond proper consideration on 
demurrer.”].) The Court declines to issue a stay under its inherent discretionary powers. 

 

  

 8.  TIME:  9:00   CASE#: MSN19-0940 
CASE NAME: CALIFORNIA VS. SINGH 
HEARING ON MOTION FOR INSTRUCTIONS RE: RECEIVER'S USE OF FUNDS 
FILED BY KEVIN SINGER 
* TENTATIVE RULING: * 
 
            The receiver in this matter moves for instruction concerning the use of the Estate’s 

funds.  The real property located at 117 Mediar Court in San Ramon was sold, and the receiver 

now holds $1,146,059.83, and proposes to distribute them to (1) payment of Bara Infoware, 

Inc.’s, Federal Solution Group’s, and Eagle Solutions, Inc.’s unpaid employees pursuant to 

Code of Civil Procedure section 1204 (2) payment of costs of administration in the amount of 

$90,000 (since revised to $115,000; and (3) an “equitable distribution amongst the real estate 

secured creditors, unsecured creditors.  There are not sufficient funds at this time to fully 

compensate all victims, because the debts to creditors and victims are estimated at $24 million. 

 The receiver was appointed pursuant to various orders in the aftermath of the conviction 

of Selina Singh, Manjinder Sing, and Kabir Singh for various specific frauds involving wages and 

workers compensation in the construction business.  The receiver has marshalled assets and 

sold the Mediar Court property, with approval of the Court.  Notice to submit claims was sent, 

and claims totaling $22,242.323.49 were received. 

According to the receiver, valid wage claims for former employees were submitted 

totaling $20,220.75. 

Various secured real estate creditors (whose claims were stripped from the property for 

purposes of the sale, but then restored), total $6,017,869.07. 

Claims of additional victims, as found in the Restitution Order Employment Development 

Department, State Compensation Insurance Fund, CAN Insurance, Hartford Insurance and 

Southwest Hazard Insurance.  Those claims total $668,380.42. 

The receiver sets forth five possible distributions of the funding, recommending only one.  

Under the receiver’s proposal, distributions of $4,300 to Ajay Batna and $3,017.35 to Fabien 

Himmel would be made.  (Greg Ristol already received $4,300.)  The remained or the employee 

claims would become unsecure.  Remaining funds would be distributed as set forth in the 

motion. 

            The People object to one portion of the proposal, arguing that of five claims of 

construction laborers that the receiver rejected based on inability to verify them, four provided a 

sufficient estimate of what they are owe that they should receive a distribution.  These 

employees, Jose G. Lopez ($7,000), Luis Landeros ($3,360), Salvadore Landeros ($3,900), and 

Ernesto Lopez ($5,000), all provided general estimates of wage loss, according to the 
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declaration of Jeff Swatman, an Inspector with the District Attorney’s Office.  In reply the 

receiver states that those employees simply failed to provide timely documentation of their 

claims.  While not recommending distribution to them, the receiver suggests that, if the Court is 

so inclined, each should receive $250.  In this type of case, it is difficult for employees to have 

documentation of hours worked and not compensated, and there may be reasons for failure 

to make timely claims.  The Court directs distribution to the four individuals in the amount of 

$500 each. 

Claimant Fidelity and Deposit Company of Maryland joins in the receiver’s request. 

Under the proposed distribution, Fidelity would not be fully compensated, but would receive 70% 

of the net sale proceeds from the real property.   None of the other claimants have filed any 

response to the motion. 

The motion is granted, with modifications to account for the increase in expenses to 

$115,000 and the payments to the five identified employees. 

 

  

 9.  TIME:  9:00   CASE#: MSN21-2156 
CASE NAME: MARKETPLACE AT SAN RAMON  VS.  FJC MANAGEMENT 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
 Plaintiff’s application for a right to attach order and a writ of attachment is granted. 
This relief is conditioned on plaintiff filing an undertaking in the initial amount of $10,000.  
(Code Civ. Proc., § 489.220, subd. (a).) 
 
 A. Force Majeure. 
 
 Defendant’s opposition is based primarily on the defense of force majeure.  Defendant 
argues that the Covid 19 pandemic required defendant to close its restaurant, and that this in 
turn made it impossible for defendant to pay rent.  The Court finds that this defense does not 
support denying the application, for three reasons. 
 
 First, the Court has carefully reviewed defendant’s answer, filed on December 13, 2021, 
and does not see force majeure alleged as an affirmative defense to be tried in this action.  
The Court cannot find that plaintiff will be unable to prevail on the merits based on an unpleaded 
affirmative defense.  (See Oosten v. Hay Haulers Dairy Employees & Helpers Union (1955) 45 
Cal.2d 784, 788 [“[i]mpossibility of performance is a defense and the burden of proof in 
establishing it rests on defendant”].  Cf. Jacobs v. Coldwell Banker Residential Brokerage Co. 
(2017) 14 Cal.App.5th 438, 444 [the pleadings “set the boundaries of the issues to be resolved 
at summary judgment”].) 
 
 Second, defendant has not adequately established that the Covid 19 pandemic 
proximately caused defendant’s inability to pay rent.  (See Hong Kong Islands Line America 
S.A. v. Distribution Services, Ltd. (C.D.Cal. 1991) 795 F.Supp. 983, 989 [“[i]t is well-established 
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that in order to constitute a force majeure, an event must be the proximate cause of 
nonperformance of the contract”].)  The Court notes that, while many restaurants have failed 
during the Covid 19 pandemic, many have survived. 
 
 Defendant, in the opposition declaration, focuses on its negotiations for the reduction 
and forgiveness of rent, not on the circumstances of defendant’s specific restaurant.  Defendant 
does not explain, for example, why the restaurant could not have survived by drawing on cash 
reserves, reducing expenses, selling take-out and merchandise, opening for limited hours when 
legally allowed, etc. 
 
 The third reason why the doctrine of force majeure does not support denying plaintiff’s 
application is that the risks are allocated otherwise in the parties’ written lease.  Civil Code 
section 1511 provides in pertinent part as follows: 
 

The want of performance of an obligation, or of an offer of performance, in whole 
or in part, or any delay therein, is excused by the following causes, to the extent 
to which they operate: 
 
[ … ] 
 
2.  When it is prevented or delayed by an irresistible, superhuman cause, or by 
the act of public enemies of this state or of the United States, unless the parties 
have expressly agreed to the contrary [emphasis added]… 

 
The parties’ lease provides that force majeure will excuse performance “except the obligations 
imposed with regard to Minimum Annual Rent and Additional Rent to be paid by Tenant 
pursuant to this Lease.”  (Application, Exh. 1, p. 46, ¶ 23.8.)  Defendant asserts in conclusory 
terms that this rent exception is unconscionable, but does not provide legal analysis or pertinent 
case authorities supporting that assertion.  
 
 B. Good Faith. 
 
 Defendant’s fallback argument is that plaintiff breached the implied covenant of good 
faith and fair dealing because “there is a mutual obligation to work in some accommodation, 
not stridency.”  (Opposition Memorandum, p. 6, lines 11-13.)  This argument lacks merit.  
The implied covenant of good faith does not include a duty to negotiate a new contract in good 
faith.  (See, Racine & Laramie, Ltd. v. Department of Parks & Recreation (1992) 11 Cal.App.4th  
1026, 1031-32.)  The implied covenant only concerns the implementation of contract terms 
already agreed upon.  (Id.) 
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10.  TIME: 10:00   CASE#: MSC20-00885 
CASE NAME: MENJIVAR VS. ANGELOS GOURMET 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances in person required. 

 

 

 


